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DETAILED ACTION 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is eligible for 
continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely 
paid, the finality of the previous Office action has been withdrawn pursuant to 37 CFR 1.114. 
Applicant's submission filed on 2/17/11 has been entered. 

Claims 1-9, 11-15, 18, 19, 22, 24, 31-34, 36-49, 51-63, and 65-79 are pending. 
Claim Rejections - 35 USC § 112 

1. The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specifics ii >n shall o .ni:iin ;i \\ riiicn description of the invention, and of the manner and process of making and 
using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it pertains, or 
with which it is most nearly connected, to make and use the same and shall set forth the best mode contemplated by 
the inventor of carrying out his invention. 

2. Claims 2 and 4 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim contains subject matter which was not described in 
the specification in such a way as to reasonably convey to one skilled in the relevant art that the 
inventors, at the time the application was filed, had possession of the claimed invention. Claims 2 
and 4 include the limitation of "inactivating the flavor producing organisms". In the specification, 
this step is preceded by the phrase "if required". There is nothing in the specification or in the 
claims as originally filed which require the inactivation of flavor producing microorganisms. This is 
especially found where the flavor concentrate is defined as a resulting product of fermentation of 
viable or non-viable edible fungus or yeast. 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one of more claims particularly pointing out and distinctly claiming the subject 
matter which the applicant regards as his invention. 
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4. Claims 2 and 4 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as the 
invention. 

5. Claims 2 and 4 are indefinite because the claims recite "inactivating the flavour producing 
organism". There is no recitation in the claims that the organisms are in active form. The claims 
only provide for a flavor concentrate using at least on strain of organism. As disclosed in the 
Specification, the flavor concentrate can be a flavorful solution, slurry, suspension, paste or powder 
prepared using an edible fungus. The flavor concentrate according to the specification is a resulting 
product of fermentation processes which allow the organism to grow. The claims explicitly state 
that there is no fermentation process that occurs in the steps of making the overall cheese product. 
If this is so, how can there be a need for inactivation of a microorganism that has already been spent 
and is merely being used for the flavor that it has produced via a previous fermentation process? 
Yes, an organism was used to produce a flavor concentrate but this hardly implies that inactivation is 
a necessary step as there would be no microorganism to inactivate. 

6. Claim 2 recites the limitation "the flavour producing microorganism" in line 8. There is 
insufficient antecedent basis for this limitation in the claim since claim 2 only calls for a "flavour 
concentrate using at least one strain of microorganism". 

7. Claim 4 recites the limitation "the flavour producing microorganism" in line 8. There is 
insufficient antecedent basis for this limitation in the claim since claim 4 only calls for a "flavour 
concentrate using at least one strain of microorganism". 

Claim Rejections - 35 USC § 103 
1. The text of those sections of Title 35, U.S. Code not included in this action can be found in 
a prior Office action. 
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2. Claims 1, 5, 6, 9, 14, 15, 18, 19, 22, 76, 80-82 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Johnston (WO 03/069982). 

Regarding Claim 1: Johnston discloses a process for making cheese [pg. 5, lines 10-12], 
having a protein concentrate with a calcium concentration of around lOOmM/kg protein [Ex. 1, Ex. 
4] and that the protein concentrate can be milk protein concentrate, milk, or reconstituted milk that 
is exposed to rennet and is coagulated to produce curd [pg. 5, lines 14-22; pg. 6, lines 16-31]. 
Johnston discloses adding prepared concentrated fermentation and enzyme derived flavor 
ingredients to the coagulated rennetted milk [pg. 11, lines 7-12; pg. 12, lines 24-26]. Johnston also 
discloses that the heating and mixing step forms a homogenous cheese without holding for 
fermentation [pg. 9, lines 21-28; pg. 12, lines 28-32; pg. 13, lines 1-8]. 

Regarding Applicants addition of the limitation of "forming a cheese that can be frozen and 
thawed while still maintaining a smooth texture", since Johnston discloses the same or similar 
materials as recited in the claims, it would have been expected that the cheese in Johnston would 
have had the same function regarding "forming a cheese that can be frozen and thawed while still 
maintaining a smooth texture", as recited in the claim. 

Regarding Claim 5: Johnston discloses a process of making cheese as discussed in Claim 1 
and further discloses shredding the block of cheese which is considered to be commensurate with 
dividing the cheese into portions [pg. 10, lines 26-27]. 

Regarding Claim 6: Johnston discloses that the cheese is subjected to freezing [pg. 10, 
lines 26-27]. 

Regarding Claim 9: Johnston discloses a process of making cheese and further discloses 
shredding the block of cheese [pg. 10, lines 26-27]. 
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Regarding Claim 14: Johnston discloses a process of making cheese as disclosed in claim 1 
and discloses that the lactic acid and butyric acid can be added to provide flavor [pg. 12, lines 20-26]. 
Johnston discloses that the butyric acid is derived from concentrated fermentation and enzyme 
derived flavor ingredients [pg. 1 3, lines 27-29] . 

Regarding Claim 15: Johnston discloses adding 1.5% of a flavor compound derived from 
enzyme modified cheese and 350 ppm butyric acid added to the curd (rennetted milk) [Ex. 1] where 
the instant claim recites adding .1% to 20%. 

Regarding Claim 18: Johnston discloses that the fat source is cream, high fat cream or milk 
fat [pg. 10, lines 8-10]. 

Regarding Claims 19 and 22: Johnston discloses that the heating step is carried out at 
50°C to 90°C for 1 minute to 30 minutes [pg. 9, lines 24-32]. 

Regarding Claim 76: Johnston discloses mixing in high fat cream with the protein 
concentrate and flavor before heating and mixing [pg. 12, lines 20-26] which is considered to be 
commensurate with mixing after step b. 

Regarding Claim 80: Johnston discloses cheese having a fat content of 21.5% [pg. 15, 
Ex.4]. Claim 80 discloses a fat content of 19-22%. 

Regarding Claims 81 and 82: Johnston discloses cheese having a moisture (water) content 
of 52.9% [pg. 15, Ex.4]. Claim 81 discloses a moisture content of 40-55%; claim 82 discloses a 
moisture content of 49-55%. 

3. Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982) as applied to claims 1, 6 and in further view of Chikuma (US 3,091,539). 

Regarding Claim 7: Johnston discloses a process of making cheese as discussed in Claim 1 
but does not disclose that following freezing, the cheese is thawed and allowed to further ripen. 
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However, Chikuma discloses a method of making a cheese product by freezing, thawing and further 
ripening curd [col. 3, lines 1-6]. 

At the time of the invention it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston and Chikuma before him or her to modify the process of Johnson 
to incorporate a freezing step, thawing and ripening step in order to stop any undesired enzymatic 
reactions by freezing and to allow for further ripening of the cheese to enhance the flavor of the 
cheese product. 

4. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982) as applied to claim 1 and in further view of Bernard et al. (US 4,948,613). 

Regarding Claim 8: Johnston discloses a process of making cheese as discussed in Claim 
1. Johnston does not disclose applying viable microorganisms to the surface and allowing to ripen. 

Bernard discloses a cheese product that is cooled, the surface of the cheese is inoculated 
with micro-organisms that grow and promote ripening of the cheese [col. 4, lines 48-55]. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston and Bernard before him or her to modify the process of Johnston 
to include the cooling, surface inoculation and ripening steps of Bernard because Johnston and 
Bernard both disclose cheese products that are similar to traditionally made cheeses [Bernard col. 2, 
lines 33-36]. In order to get a more traditional texture and overall organoleptic qualities in the non- 
traditionally made cheese Bernard discloses that the application of the microbes to the surface of the 
cheese produces a surface bloom similar to traditional cheese [col. 4, lines 49-55]. 

5. Claims 11-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston 
(WO 03/069982) as applied to claim 1 above and in view of Lashkari (GB 1,057,170). 
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Regarding Claims 11-13: Johnston discloses a process for making cheese [pg. 5, lines 10- 
12], having a protein concentrate with a calcium concentration of around lOOmM/kg protein [Ex. 1, 
Ex. 4] and that the protein concentrate can be milk protein concentrate, milk, or reconstituted milk 
that is exposed to rennet and is coagulated to produce curd [pg. 5, lines 14-22; pg. 6, lines 16-31]. 
Johnston discloses adding a prepared concentrated fermentation and enzyme derived flavor 
ingredients to the coagulated rennetted milk [pg. 11, lines 7-12; pg. 12, lines 24-26]. Johnston also 
discloses that the heating and mixing step forms a homogenous cheese without holding for 
fermentation [pg. 9, lines 21-28; pg. 12, lines 28-32; pg. 13, Hnes 1-8]. 

Johnston does not disclose that the microorganism is an edible mould (claim 11), a member 
of Penicillium (claim 12), or a P. roqiicfor/; (claim ! 3). 

Lashkari discloses a cheese flavor composition containing an edible mold which is Penicillium 
roqueforti [col.l, lines 17-24] that can be added to a food composition to provide a cheesy flavor. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston and Lashkari before him or her to modify the cheese product of 
Johnston to incorporate the blue cheesy flavor of Lashkari cheese without the need for months of 
aging/ curing to create natural blue cheese as is usual in the art. Johnston's process is specifically 
directed towards a cheese product that does not require fermentation and the mixture of protein, fat, 
and flavor. 

Lashkari discloses that its flavoring component is highly flavored and does not require 
further treatment in order to be added to a food component [col. 3, lines 43-46]. Because Johnston 
discloses the need for a flavor agent by the inclusion of salt and flavor in the process of making the 
cheese product, it would have been obvious to flavor the cheese product with the blue cheese 
flavoring of Lashkari in order to give a specific highly flavored product without having to wait for 
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months to produce the flavor as is known in the art. It also would have been obvious to use the 
flavor concentrate to provide more variety to the consumers, since Johnston discloses flavoring for 
cheddar, mozzarella, and Gouda cheeses. 

6. Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982) as applied to claim 1 above and in further view of The American Cheese Society 

(http://web.archive.org/web/20040917204831/http://www.cheese society .org/ displaycommon.cfm?an=l&subarticlenbr=5). 

Regarding Claim 24: Johnston discloses a process of making cheese as disclosed in Claim 
1 and further discloses packaging the cheese for refrigerated storage [pg. 10, lines 26-27; pg. 13, lines 
4-5]. Johnston does not disclose storing the cheese at temperatures between 5°C to 35°C and a 
relative humidity of 80% or greater. 

The American Cheese Society discloses that cheese should be stored between 35°F and 45°F 
(1.6°C to 7.2°C) at a high humidity level [2nd paragraph]. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston and The American Society to store the cheese at 35°F and 45°F 
(1.6°C to 7.2°C) and at a high humidity because storage under these condition are well known in the 
art and help retain freshness and organoleptic quality of the cheese. 

Further, although The American Cheese Society does not disclose the same temperature 
range as in the instant claim, one having ordinary skill in the art at the time the invention was made 
would have considered the invention to have been obvious because the compositional proportions 
taught by The American Society overlap the instandy claimed proportions and therefore are 
considered to establish a prima facie case of obviousness. In re Malagari 182 USPQ 549,553. 

Further, although The American Cheese Society does not explicitly disclose the humidity as 
higher than 80% it does disclose that the humidity must be high, therefore it would have been 
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obvious to one having ordinary skill in the art at the time of the invention to adjust the humidity 

level for the intended application, since it has been held that discovering an optimum value of a 

result effective variable involves only routine skill in the art. In reBoesch, 617 F.2d 272. 

7. Claims 2, 31, 34, 36-43, 45, 49, 51-53, 55-58, 62, and 77 are rejected under 35 

U.S.C. 103(a) as being unpatentable over Johnston (WO 03/069982) in view of Lashkari (GB 

1,057,170), Bernard et al. (US 4,948,613) and Nelson 1970 Journal of Agricultural and Food 

Chemistry vol. 18, No. 4, pages 567 -569. 

Regarding Claims 2, 36, 37, 38: Johnston discloses a process for making cheese [pg. 5, 
lines 10-12], having a protein concentrate with a calcium concentration of around lOOmM/kg 
protein [Ex. 1 , Ex. 4] and that the protein concentrate can be milk protein concentrate, milk, or 
reconstituted milk that is exposed to rennet and is coagulated to produce curd [pg. 5, lines 14-22; pg. 
6, lines 16-31]. Johnston discloses adding a prepared concentrated fermentation and enzyme derived 
flavor ingredients to the coagulated rennetted milk [pg. 11, lines 7-12; pg. 12, lines 24-26]. Johnston 
also discloses that the heating and mixing step forms a homogenous cheese without holding for 
fermentation [pg. 9, lines 21-28; pg. 12, lines 28-32; pg. 13, lines 1-8]. Johnston discloses that the 
product is packaged for refrigeration packaging the cheese for refrigerated storage [pg. 10, lines 26- 
27; pg. 13, lines 4-5]. 

Johnston does not disclose the application of viable organisms to the surface or allowing 
cheese to ripen. Johnston does not disclose inactivating the flavor producing microorganisms. 

Lashkari discloses a cheese flavor composition containing an edible mold which is Penicillium 
roqiicforti [col.l, lines 17-24] that can be added to a food composition to provide a cheesy flavor. 
Lashkari discloses that the floured composition is sterilized by heating and then directly added to 
food or is spray dried for storage [pg. 2, lines 35-49] . 
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Bernard discloses a cheese product that is cooled, the surface of the cheese is inoculated 
with micro-organisms that grow and promote ripening of the cheese [col. 4, lines 48-55]. 

Nelson discloses that Peniallmm roqueforti can be inactivated by heat treating after the 
optimum flavor has been reached [abstract] . It is well known in the art that sterilization is a heat 
treatment step that kills microorganisms. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Bernard, and Nelson before him or her to modify the 
process of Johnston with the flavor concentrate of Lashkari to include the cooling, surface 
inoculation and ripening steps of Bernard because Johnston and Bernard both disclose cheese 
products that are similar to traditionally made cheeses [Bernard col. 2, lines 33-36]. In order to get a 
more traditional texture and overall organoleptic qualities in the non-traditionally made cheese 
Bernard discloses that the application of the microbes to the surface of the cheese produces a 
surface bloom similar to traditional cheese [col. 4, lines 49-55]. Further it would have been obvious 
to inactivate the microorganism by sterilization in order to maintain the optimum flavor achieved 
during fermentation of the microorganism. 

Regarding Claim 31: Johnston discloses a process of making cheese as discussed in Claim 2 
and further discloses shredding the block of cheese which is considered commensurate with dividing 
the cheese into portions [pg. 10, lines 26-27]. 

Regarding Claim 32: Johnston discloses as discussed in claim 2 and also discloses that the 
cheese is subjected to freezing [pg. 10, lines 26-27]. 

Regarding Claim 34: Johnston discloses as discussed in claim 2 and also discloses 
shredding the block of cheese [pg. 10, lines 26-27]. 
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Regarding Claim 39: Johnston discloses a process of making cheese as disclosed in claim 2 
and discloses that the lactic acid and butyric acid can be added to provide flavor [pg. 12, lines 20-26]. 
Johnston discloses that the butyric acid derived from a concentrated fermentation and enzyme 
derived flavor ingredients [pg. 1 3, lines 27-29] . 

Regarding Claims 40: Johnston discloses as discussed in claim 2 and also discloses adding 
1.5% of a flavor compound derived from enzyme modified cheese and 350 ppm butyric acid added 
to the curd (rennetted milk) [Ex. 1] where the instant claim recites adding .1% to 20%. 

Regarding Claim 41: Johnston discloses as discussed in claim 2 and also discloses that the 
fat source is cream, high fat cream or milk fat [pg. 10, lined 8-10]. 

Regarding Claims 42 and 43: Johnston discloses as discussed in claim 2 and also discloses 
that the heating step is carried out at 50°C to 90°C for 1 minute to 30 minutes [pg. 9, lines 24-32]. 

Regarding Claim 77: Johnston discloses as discussed in claim 2 and also discloses mixing 
high fat cream with the protein concentrate and flavor before heating and mixing [pg. 12, 20-26] 
which is considered to be commensurate with mixing after step b. 

8. Claim 33 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982), Lashkari (GB 1,057,170), Bernard et al. (US 4,948,613), and Nelson 1970 Journal 
of Agricultural and Food Chemistry vol. 18, No. 4, pages 567 -569 as applied to claim 2 
above and in further view of Chikuma (US 3,091,539). 

Regarding Claim 33: Johnston discloses a process of making cheese as discussed above. 
Johnston does not disclose that following freezing the cheese is thawed and allowed to further ripen. 

Chikuma discloses a method of making a cheese product by freezing, thaw ing and further 
ripening curd [col. 3, lines 1-6]. 
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At the time of the invention it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Bernard, Nelson, and Chikuma before him or her to 
modify the process of Johnson to incorporate a freezing step, thawing and ripening step in order to 
stop any undesired enzymatic reactions by freezing and to allow for further ripening of the cheese to 
enhance the flavor of the cheese product. 

9. Claim 44 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982), Lashkari (GB 1,057,170), Bernard et al. (US 4,948,613), and Nelson 1970 Journal 
of Agricultural and Food Chemistry vol. 18, No. 4, pages 567 -569 as applied to claim 2 and 
in further view of The American Cheese Society 

(http://web.archive.org/vveb/200409l7204831/http://www.cheese society .org/displaycommon.cfm?an=l&subarticlenbr=5). 

Regarding Claim 44: Johnston discloses a process of making cheese as disclosed above 
and further discloses packaging the cheese for refrigerated storage [pg. 10, lines 26-27; pg. 13, lines 
4-5]. Johnston does not disclose storing the cheese at temperatures between 5°C to 35°C and a 
relative humidity of 80% or greater. 

The American Cheese Society discloses that cheese should be stored between 35°F and 45°F 
(1.6°C to 7.2°C) at a high humidity level [2nd paragraph]. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Bernard, Nelson, and The American Society to store the 
cheese at 35°F and 45°F (1.6°C to 7.2°C) and at a high humidity because storage under these 
condition are well known in the art and help retain freshness and organoleptic quality of the cheese. 

Further, although The American Cheese Society does not disclose the same temperature 
range as in the instant claim, one having ordinary skill in the art at the time the invention was made 
would have considered the invention to have been obvious because the compositional proportions 
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taught by The American Society overlap the instantly claimed proportions and therefore are 
considered to establish a prima facie case of obviousness. In reMalagari 182 USPQ 549,553. 

Further, although The American Cheese Society does not explicidy disclose the humidity as 
higher than 80% it does disclose that the humidity must be high, therefore it would have been 
obvious to one having ordinary skill in the art at the time of the invention to adjust the humidity 
level for the intended application, since it has been held that discovering an optimum value of a 
result effective variable involves only routine skill in the art. In re Boesch, 617 F.2d 272. 
10. Claims 3, 51-58, 62, 74, 75, and 78 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Johnston (WO 03/069982) in view of Lashkari (GB 1,057,170) and Bernard 
et al. (US 4,948,613). 

Regarding Claim 3, 51, 52, 53: Johnston discloses a process for making cheese [pg. 5, lines 
10-12], having a protein concentrate with a calcium concentration of around lOOmM/kg protein 
[Ex. 1, Ex. 4] and that the protein concentrate can be milk protein concentrate, milk, or 
reconstituted milk that is exposed to rennet and is coagulated to produce curd [pg. 5, lines 14-22; pg. 
6, lines 16-31]. Johnston discloses adding a prepared concentrated fermentation and enzyme derived 
flavor ingredients to the coagulated rennetted milk [pg. 1 1, lines 7-12; pg. 12, lines 24-26]. Johnston 
also discloses that the heating and mixing step forms a homogenous cheese without holding for 
fermentation [pg. 9, lines 21-28; pg. 12, lines 28-32; pg. 13, lines 1-8]. Johnston discloses that the 
product is packaged for refrigeration packaging the cheese for refrigerated storage [pg. 10, lines 26- 
27; pg. 13,Unes 4-5]. 

Johnston does not disclose application of viable organisms or allowing cheese to ripen. 
Lashkari discloses a cheese flavor composition containing an edible mold which is Penitillmm 
i i i [col 1, lines 17-24] th it can be added to a food composition to provide a cheesy flavor. 
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Bernard discloses a cheese product that is cooled, the surface of the cheese is inoculated 
with micro-organisms that grow and promote ripening of the cheese [col. 4, lines 48-55]. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari and Bernard, before him or her to modify the process of 
Johnston with the flavor concentrate of Lashkari to include the cooling, surface inoculation and 
ripening steps of Bernard because Johnston and Bernard both disclose cheese products that are 
similar to traditionally made cheeses [Bernard col. 2, lines 33-36]. In order to get a more traditional 
texture and overall organoleptic qualities in the non-traditionally made cheese Bernard discloses that 
the application of the microbes to the surface of the cheese produces a surface bloom similar to 
traditional cheese [col. 4, lines 49-55]. 

Regarding Claim 45: Johnston discloses a process of making cheese as discussed in claim 3 
and further discloses shredding the block of cheese which is considered commensurate with dividing 
the cheese into portions [pg. 10, lines 26-27]. 

Regarding Claim 46: Johnston discloses as discussed in claim 3 and also discloses that the 
cheese is subjected to freezing [pg. 10, lines 26-27]. 

Regarding Claim 49: Johnston discloses as discussed in claim 3 and also discloses 
shredding the block of cheese [pg. 1 0, Unes 26-27] . 

Regarding Claim 54: Johnston discloses a process of making cheese as disclosed in claim 3 
and discloses that the lactic acid and butyric acid can be added to provide flavor [pg. 12, lines 20-26]. 
Johnston discloses that the butyric acid derived from a concentrated fermentation and enzyme 
derived flavor ingredients [pg. 1 3, lines 27-29] . 
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Regarding Claim 55: Johnston discloses as discussed in claim 3 and also discloses adding 

I. 5% of a flavor compound derived from enzyme modified cheese and 350 ppm butyric acid added 
to the curd (rennetted milk) [Ex. 1] where die instant claim recites adding .1% to 20%. 

Regarding Claim 56: Johnston discloses as discussed in claim 3 and also discloses that the 
fat source is cream, high fat cream or milk fat [pg. 10, lined 8-10]. 

Regarding Claim 57 and 58: Johnston discloses as discussed in claim 3 and also discloses 
that the heating step is carried out at 50°C to 90°C for 1 minute to 30 minutes [pg. 9, lines 24-32]. 

Regarding Claim 74: Johnston discloses as discussed in claim 3 and also discloses that the 
flavor is added before heating and mixing [pg. 12, lines 24-32]. 

Regarding Claim 78: Johnston discloses as discussed in claim 3 and also discloses mixing 
high fat cream with the protein concentrate after forming the protein concentrate [pg. 12, 20-26]. 

II. Claims 47 and 48 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Johnston (WO 03/069982) and Lashkari (GB 1,057,170) and Bernard et al. (US 4,948,613) as 
applied to claim 3 above and in further view of Chikuma (US 3,091,539). 

Regarding Claims 47 and 48: Johnston discloses a process of making cheese as discussed 
above. Johnston does not disclose that following freezing the cheese is thawed and allowed to 
further ripen. 

Chikuma discloses a method of making a cheese product by freezing, thawing and further 
ripening curd [col. 3, lines 1-6]. 

At the time of the invention it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Bernard, and Chikuma before him or her to modify the 
process of Johnson to incorporate a freezing step, thawing and ripening step in order to stop any 
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undesired enzymatic reactions by freezing and to allow for further ripening of the cheese to enhance 
the flavor of the cheese product. 

12. Claim 59 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982), Lashkari (GB 1,057,170), and Bernard et al. (US 4,948,613) as applied to claim 3 
above and in further view of The American Cheese Society 

(http://web.archive.org/web/20040917204831/http://www.cheese society .org/ displaycommon.cfm?an=l&subarticlenbr=5). 

Regarding Claim 59: Johnston discloses a process of making cheese as disclosed in claim 3 
and further discloses packaging the cheese for refrigerated storage [pg. 10, lines 26-27; pg. 13, lines 
4-5]. Johnston does not disclose storing the cheese at temperatures between 5°C to 35°C and a 
relative humidity of 80% or greater. 

The American Cheese Society discloses that cheese should be stored between 35°F and 45°F 
(1.6°C to 7.2°C) at a high humidity level [2nd paragraph]. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Bernard, and The American Society to store the cheese 
at 35°F and 45°F (1.6°C to 7.2°C) and at a high humidity because storage under these condition are 
well known in the art and help retain freshness and organoleptic quality of the cheese. 

Further, although The American Cheese Society does not disclose the same temperature 
range as in the instant claim, one having ordinary skill in the art at the time the invention was made 
would have considered the invention to have been obvious because the compositional proportions 
taught by The American Society overlap the instandy claimed proportions and therefore are 
considered to establish a prima facie case of obviousness. In reMalagari 182 USPQ 549,553. 

Further, although The American Cheese Society does not explicitly disclose the humidity as 
higher than 80% it does disclose that the humidity must be high, therefore it would have been 
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obvious to one having ordinary skill in the art at the time of the invention to adjust the humidity 
level for the intended application, since it has been held that discovering an optimum value of a 
result effective variable involves only routine skill in the art. In reBoesch, 617 F.2d 272. 

13. Claim 75 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston 
(WO 03/069982) and Lashkari (GB 1,057,170) and Bernard et al. (US 4,948,613) as applied to 
claim 3 above and in further view of and Skovhauge et al. (US 4,655,127). 

Regarding Claim 75: Johnston discloses a process of making cheese as discussed above. 
Johnston does not expUcidy disclose that after cooling, the product is divided into consumer 
portions. 

Skovhauge discloses that after cooling (5°C to 15° C), cheese grains, formed from protein 
concentrate, are filled in to a package [col. 4, lines 22-33] which has been interpreted as a consumer 
portion. 

At the time of the invention it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Bernard, and Skovhauge before him or her to wait until 
the cheese product was cooled to a desirable temperature before portioning out for the consumer 
because the warm molten mass would not be able to retain its proper shape (block, shreds) and the 
property quantity (oz. lb.) usually provided to consumers. 

14. Claims 4, 60, 63, 65-72, 76, and 79 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Johnston (WO 03/069982), Lashkari (GB 1,057,170), and Nelson 1970 
Journal of Agricultural and Food Chemistry vol. 18, No. 4, pages 567 -569. 

Regarding Claims 4, 65, 66, 67: Johnston discloses a process for making cheese [pg. 5, 
lines 10-12], having a protein concentrate with a calcium concentration of around lOOmM/kg 
protein [Ex. 1 , Ex. 4] and that the protein concentrate can be milk protein concentrate, milk, or 
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reconstituted milk that is exposed to rennet and is coagulated to produce curd [pg. 5, lines 14-22; pg. 
6, lines 16-31]. Johnston discloses adding a prepared concentrated fermentation and enzyme derived 
flavor ingredients to the coagulated rennetted milk [pg. 11, lines 7-12; pg. 12, lines 24-26]. Johnston 
also discloses that the heating and mixing step forms a homogenous cheese without holding for 
fermentation [pg. 9, lines 21-28; pg. 12, lines 28-32; pg. 13, lines 1-8]. Johnston discloses shredding 
the block of cheese which is considered commensurate with dividing the cheese into portions [pg. 
10, lines 26-27]. 

Johnston does not disclose inactivating the flavor producing microorganisms. 

Lashkari discloses a cheese flavor composition containing an edible mold which is Penicillium 
roqueforti [col.l, lines 17-24] that can be added to a food composition to provide a cheesy flavor. 
Lashkari discloses that the floured composition is sterilized by heating and then directly added to 
food or is spray dried for storage [pg. 2, lines 35-49]. 

Nelson discloses that Penicillium roqueforti can be inactivated by heat treating after the 
optimum flavor has been reached [abstract]. It is well known in the art that sterilization is a heat 
treatment steps that kills microorganisms. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, and Nelson before him or her to modify the cheese 
product of Johnston to incorporate the blue cheesy flavor of Lashkari cheese without the need for 
months of aging/ curing to create natural blue cheese as is usual in the art. Johnston's process is 
specifically directed towards a cheese product that does not require fermentation and the mixture of 
protein, fat, and flavor. 

Lashkari discloses that its flavoring component is highly flavored and does not require 
further treatment in order to be added to a food component [col. 3, lines 43-46]. Because Johnston 
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discloses the need for a flavor agent by the inclusion of salt and flavor in the process of making the 
cheese product, it would have been obvious to flavor the cheese product with the blue cheese 
flavoring of Lashkari in order to give a specific highly flavored product without having to wait for 
months to produce the flavor as is known in the art. It also would have been obvious to use the 
flavor concentrate to provide more variety to the consumers, since Johnston discloses flavoring for 
cheddar, mozzarella, and Gouda cheeses. Further it would have been obvious to inactivate the 
microorganism by sterilization in order to maintain the optimum flavor achieved during 
fermentation of the microorganism. 

Regarding Claim 60: Johnston discloses that the cheese is subjected to freezing [pg. 10, 
Unes 26-27]. 

Regarding Claim 63: Johnston discloses a process of making cheese and further discloses 
shredding the block of cheese [pg. 1 0, lines 26-27] . 

Regarding Claims 68: Johnston discloses a process of making cheese as disclosed in claim 
4 and discloses that the lactic acid and butyric acid can be added to provide flavor [pg. 12, lines 20- 
26]. Johnston discloses that the butyric acid derived from a concentrated fermentation and enzyme 
derived flavor ingredients [pg. 1 3, lines 27-29] . 

Regarding Claim 69: Johnston discloses adding 1.5% of a flavor compound derived from 
enzyme modified cheese and 350 ppm butyric acid added to the curd (rennetted milk) [Ex. 1] where 
the instant claim recites adding .1% to 20%. 

Regarding Claim 70: Johnston discloses that the fat source is cream, high fat cream or milk 
fat [pg. 10, Unes 8-10]. 

Regarding Claims 71 and 72: Johnston discloses that the heating step is carried out at 
50°C to 90°C for 1 minute to 30 minutes [pg. 9, Unes 24-32]. 
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Regarding Claim 79: Johnston discloses mixing in high fat cream with the protein 
concentrate and flavor before heating and mixing [pg. 12, lines 20-26]. 

15. Claim 61 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982) and Lashkari (GB 1,057,170), Nelson 1970 Journal of Agricultural and Food 
Chemistry vol. 18, No. 4, pages 567 -569 as applied to claims 4 and 60 above and in further 
view of Chikuma (US 3,091,539). 

Regarding Claim 61: Johnston discloses a process of making cheese as discussed in Claim 
4 but does not disclose that following freezing the cheese is thawed and allowed to further ripen. 
However, Chikuma discloses a method of making a cheese product by freezing, thawing and further 
ripening curd [col. 3, lines 1-6]. 

At the time of the invention it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Nelson, and Chikuma before him or her to modify the 
process of Johnson to incorporate a freezing step, thawing and ripening step in order to stop any 
undesired enzymatic reactions by freezing and to allow for further ripening of the cheese to enhance 
the flavor of the cheese product. 

16. Claim 62 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982) and Lashkari (GB 1,057,170), Nelson 1970 Journal of Agricultural and Food 
Chemistry vol. 18, No. 4, pages 567 -569 as applied to claim 4 above in view of Bernard et al. 
(US 4,948,613). 

Regarding Claim 62: Johnston discloses a process of making cheese as discussed in claim 
4. Johnston does not disclose applying viable microorganisms to the surface and allowing to ripen. 

Bernard discloses a cheese product that is cooled, the surface of the cheese is inoculated 
with micro-organisms that grow and promote ripening of the cheese [col. 4, lines 48-55]. 
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At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Nelson, and Bernard before him or her to modify the 
process of Johnston to include the cooling, surface inoculation and ripening steps of Bernard 
because Johnston and Bernard both disclose cheese products that are similar to traditionally made 
cheeses [Bernard col. 2, lines 33-36]. In order to get a more traditional texture and overall 
organoleptic qualities in the non-traditionally made cheese Bernard discloses that the application of 
the microbes to the surface of the cheese produces a surface bloom similar to traditional cheese [col. 
4, lines 49-55]. 

17. Claim 73 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnston (WO 
03/069982), Lashkari (GB 1,057,170), and Nelson 1970 Journal of Agricultural and Food 
Chemistry vol. 18, No. 4, pages 567 -569 as applied to claim 4 above and in further view of 
The American Cheese Society 

(http://web.archive.org/vveb/20040917204831/http://www.cheese society .org/displaycommon.cfm?an=l&subarticlenbr=5). 

Regarding Claim 73: Johnston discloses a process of making cheese as disclosed in Claim 
4 and further discloses packaging the cheese for refrigerated storage [pg. 10, lines 26-27; pg. 13, lines 
4-5]. Johnston does not disclose storing the cheese at temperatures between 5°C to 35°C and a 
relative humidity of 80% or greater. 

The American Cheese Society discloses that cheese should be stored between 35°F and 45°F 
(1.6°C to 7.2°C) at a high humidity level [2nd paragraph]. 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
having the teachings of Johnston, Lashkari, Nelson, and The American Society to store the cheese at 
35°F and 45°F (1.6°C to 7.2°C) and at a high humidity because storage under these condition are 
well known in the art and help retain freshness and organoleptic quality of the cheese. 
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Further, although The American Cheese Society does not disclose the same temperature 
range as in the instant claim, one having ordinary skill in the art at the time the invention was made 
would have considered the invention to have been obvious because the compositional proportions 
taught by The American Society overlap the instantly claimed proportions and therefore are 
considered to establish a prima facie case of obviousness. In reMalagari 182 USPQ 549,553. 

Further, although The American Cheese Society does not explicitly disclose the humidity as 
higher than 80% it does disclose that the humidity must be high, therefore it would have been 
obvious to one having ordinary skill in the art at the time of the invention to adjust the humidity 
level for the intended application, since it has been held that discovering an optimum value of a 
result effective variable involves only routine skill in the art. In re Boesch, 617 F.2d 272. 

Response to Arguments 

18. Applicant's arguments, with respect to the rejections of the claims 1-4 under 112 2 nd have 
been fully considered and are persuasive. Therefore, the rejection has been withdrawn. 

19. Applicant's arguments with respect to the rejections of the claims under 103 have been fully 
considered and are persuasive. Therefore, the rejection has been withdrawn. However, upon 
further consideration, new grounds of rejection are made in view of the prior art references as 
discussed above. 

20. The Examiner acknowledges Applicants' newly submitted prior art references disclosed on 
the IDS form dated 2/17/11 especially regarding the resistance of certain bacteria to sterilization 
temperatures in Cite No. 1. However, this disclosure is not pertinent to the effect of sterilization on 
the viability of other microbes such as Peniallmm sp. The Examiner has provided evidence in the 
above Office Action concerning why it would have been obvious to one of ordinary skill in the art 
that the heat sterilization of Penirillium sp. would have resulted in their inactivation. 
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Further, regarding Cite No. 2, the disclosure of the effect of freezing cheese concerned 
cheese made by conventional methods. Since the prior art reference Johnston and claim 1 disclose 
cheese subjected to freezing, and discloses similar materials subjected to a similar process it would 
have been obvious to one of ordinary skill in the art that the result would have been similar to the 
result recited in the claim (claim 1). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to FELICIA C. KING whose telephone number is (571)270-3733. The 
examiner can normally be reached on Mon- Thu 7:30 a.m.- 5:00 p.m.; Fri 7:30 a.m. - 4:00 p.m. 
alternate Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Humera Sheikh can be reached on 571-272-0604. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR system, 
contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Humera N. Sheikh/ /F. K./ 

Supervisory Patent Examiner, Art Unit 1789 Examiner, Art Unit 1789 
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